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Finders Weepers: NYAG Proposes State Registration
Requirement

One would expect there to be significant public comment on New York's proposed finder
registration requirement before adoption.

By Patrick T. McCloskey | April 16, 2020

Patrick T. McCloskey

On April 6, 2020 New York State Attorney General Letitia James announced (https://ag.ny.gov/press-
release/2020/attorney-general-james-moves-modernize-and-streamline-securities-filings-nys) proposed
amendments to the regulations governing state securities registration, including a specific requirement that
finders register as broker-dealers in New York. Notice of the proposed regulation amendments were
published (https://www.dos.ny.gov/info/register/2020/041520.pdf) in the New York State Register on April 15,
2020, commencing a 60-day public comment period.

Currently, the New York laws and regulations governing broker-dealer registration, namely 8359-e of the
General Business Law (GBL) and Article 13 Title 10 of the New York Codes, Rules and Regulations (NYCRR),
are silent as to the status of finders, whose activities are typically limited to introducing prospective investors
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to issuers in exchange for a fee.
The finder definition, proposed to be codified in a new 13 NYCRR §10.10(a)(8), reads:

A “Finder” shall mean a person, firm, association, or corporation who as part of a regular business,
engages in the business of effecting transactions in securities for the account of others within or from
[New York State], to the limited extent that such person, firm, association, or corporation, receives
compensation for introducing a prospective investor or investors to any broker, dealer or salesperson.
Finders shall be subject to all of the filing and exam requirements of brokers, broker-dealers, and
salespersons under this part and under GBL §359-e.

New York's securities registration statute is unique in the sense that, subject to certain exceptions, issuers
are considered dealers of their own securities under 8359-e[1](a) of the GBL. As a result, the reference to
“dealer” in the proposed finder definition would, in the absence of an exception, apply to issuers offering
their securities in transactions exempt from registration under the Securities Act of 1933, as amended (the
1933 Act).

The registration filing requirements for finders are proposed in a new 13 NYCRR §10.1(a)(6):

All finders not associated with a registered broker-dealer shall file Form M-1 and shall follow the
supplemental filing requirements of broker-dealers herein. Finders associated with a non-FINRA
member broker-dealer shall file Form M-2. Finders associated with a FINRA member broker-dealer shall
file the Form U4. Finder registration periods for non-FINRA members are four (4) years. Finder
registrations for FINRA members shall follow registration requirements in 10.2 for broker-dealers or
salespersons as appropriate.

At the federal level, the question of whether a finder needs to be registered as a broker-dealer under §15 of
the Securities and Exchange Act of 1934, as amended (the 1934 Act), has been a bone of contention for
decades. While courts examining the issue have applied a multi-factor test in their analyses (see, e.g., United
States Securities and Exchange Commission v. Collyard, 861 F.3d 760 (8th Cir. 2017); S.E.C. v. Kramer, 778 F.
Supp. 2d 1380 (M.D. Florida 2011)), the U.S. Securities and Exchange Commission (SEC) has placed a special
emphasis on whether the finder is entitled to receive “transaction-based compensation”, which, in the SEC's
view, gives the finder a so-called “salesperson’s stake” in the deal, creating a need for regulatory oversight
through broker-dealer registration. See /In Re Edward Shaw, LLC
(https://www.sec.gov/litigation/admin/2018/34-82805.pdf) (March 5, 2018); see also SEC No Action Letter,
Dominion Resources, Inc. (https.//www.sec.gov/divisions/marketreg/mr-
noaction/2000/dominionresources030700.pdf) (March 7, 2000). As referenced above, transaction-based
compensation is a component of New York’s proposed finder definition.

While there are exceptions to the federal broker-dealer registration requirements that may apply to finders
in certain limited circumstances, New York's proposed registration requirement would add another layer of
analysis. As an example, in 2014 the SEC staff indicated it would not recommend enforcement action for
unregistered finders acting as M&A brokers for privately held companies, but the letter did not express any
views on state law. See SEC No Action Letter, M&A Brokers (https://www.sec.gov/divisions/marketreg/mr-
noaction/2014/ma-brokers-013114.pdf) (Feb. 4, 2014).

In March 2019 the SEC was sued by a plaintiff seeking a declaratory judgment that its finder activities (and
similar business models) do not require broker-dealer registration under the 1934 Act. See Platform Real
Estate v. United States Securities and Exchange Commission, Case No. 19-CV-2575
(https://aalegalnyc.com/wp-content/uploads/2019/03/Complaint-in-SEC-finder-case.pdf) (SDNY 2019).
Interestingly, according to the complaint, the plaintiff in this pending case is a New York corporation.
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Recent publications from the SEC staff have suggested that federal regulations clarifying the status of finders
for federal broker-dealer registration purposes may be forthcoming. In June 2019 the SEC's harmonization
concept release included a footnote that indicated the SEC's Division of Trading and Markets was examining
the issue. See SEC Release No. 33-10649 (https://www.sec.gov/rules/concept/2019/33-10649.pdf), Note 55
(“[t]he status of persons that provide introductions or otherwise solicit potential investors for an issuer
(generally, ‘finders’) is not discussed within this release. The Division of Trading and Markets is reviewing the
status of finders for purposes of Section 15(a) of the Exchange Act”). In August 2019, the Forum of Small
Business Capital Formation recommended to the SEC that the rules regarding finders should be “explicit and
clear.” According to the 2019 Small Business Capital Formation Report (https://www.sec.gov/files/small-
business-forum-report-2019.pdf), “the Division of Trading and Markets is considering recommending that the
[SEC] propose rules concerning the status of finders for purposes of Section 15(a) of the [1934 Act]” and
“[s]taff in the Division of Trading and Markets will consider this Forum recommendation in connection with
this initiative.”

Any federal regulations addressing finder activity and broker-dealer registration under §15(a) of the 1934 Act
could raise potential preemption issues with New York’s proposed registration requirement. Section 15(i) of
the 1934 Act preempts state laws and regulations “that differ from, or are in addition to,” the 1934 Act
broker-dealer requirements in certain specified areas, including record keeping and financial or operational
reporting requirements.

Consistency is cited as one of the purposes of the broader regulatory amendments being proposed
(https://ag.ny.gov/sites/default/files/summary-ipb-rule-proposals.pdf) by the NYAG “to further harmonize
New York and federal registration laws.” In that vein, the proposed amendments will finally align the New
York and federal filing requirements for Rule 506 offerings with a Form D through the electronic filing
depository system of the North American Securities Administrators Association. Back in 2002, the New York
State Bar Association’s Committee on Securities Regulation published a position paper that concluded New
York's registration laws and regulations were inconsistent with the National Markets Improvements Act of
1996 (NSMIA), which amended §18 of the 1933 Act to preempt state securities registration of transactions
exempt under Rule 506. NSMIA was also the legislation that implemented the above referenced preemption
provisions related to state regulation of broker-dealers, now contained in 815(i) of the 1934 Act.

In 2016, California adopted a finders exception to its broker-dealer registration requirement (see California
Corporations Code §25206.1), but given the tension and uncertainty at the federal level, the practical utility of
the exception is essentially limited to intrastate transactions.

In light of the above, one would expect there to be significant public comment on New York's proposed
finder registration requirement before adoption.

Patrick T. McCloskey is managing member of McCloskey Law PLLC.
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